
Section 377. Unnatural Offences.
“Whoever voluntarily has carnal intercourse against the order of nature  
with any man, woman or animal shall be punished with imprisonment  
for life, or for a term which may extend to ten years, and shall also be 
liable to fine.” 

The Naz Foundation (India) Trust organizes sexual 
health interventions for men having sex with men 
(MSM). Section 377 discouraged participation in 
such outreach efforts and condom distribution, as 
intended beneficiaries feared arrest and/or police 
harassment. Furthermore, criminalisation of  
consensual sexual acts between adult men 
infringed upon their constitutional rights. 

 

Initiating the legal challenge and acting as counsel for the Naz 
Foundation, the Lawyers Collective HIV/AIDS Unit questioned the 
validity of  Section 377 before the Delhi High Court in November 2001. 
In 2004, the Court dismissed the writ, holding that the Naz Foundation 
lacked standing to contest the provision as it had not been prosecuted 
under it. The Supreme Court set that   order aside in 2006 and directed the 
High Court to hear the matter. Over the course of  the litigation, civil 
society representatives intervened in support of  and against the petition. 

 

The petitioner sought a declaration that Section 377 is void in its 
application to private, adult, consensual sex, as it violates the following 
provisions of  the Indian Constitution: 
 

·  Article 21: Right to Life and Personal Liberty  
Criminalisation assails individual dignity  and personhood and 
interferes with the right to health of  same-sex-desiring persons. 
The zone of  privacy  should protect sexual orientation, 
expression and conduct, insofar as the conduct causes no harm to 
others. Privacy, dignity and health flow from the right to life.  

· Article 14: Equality and Equal Protection of  Law 
Section 377 clubs disparate sexual acts as “penile–non–vaginal  
intercourse,”  irrespective  of   age,  consent  and harm. It is 
arbitrary,  unreasonable and disproportionately targets  MSM.

· Article 15: Prohibition of  Discrimination on Grounds of  Sex 
The Constitution forbids discrimination on the basis of  sex, which 
includes  sexual orientation,  in  addition  to  gender. 

· Article 19: Freedom of  Expression
Criminalisation prevents self-expression and interferes with the 
exchange of  information on sexuality.

The Ministry of  Home Affairs and the National AIDS Control 
Organisation (NACO)  of  the Ministry of  Health and Family Welfare 
filed separate affidavits. The former stated that although consenting 
adults are not prosecuted, the law must be preserved to discourage 
deviant sexual practices. NACO averred that criminalisation drives 
MSM underground, impeding efforts to contain HIV.  

The Government Counsel argued that Section 377 safeguards public 
morality – a compelling state interest that justifies the restriction of  
individual rights. It asserted that criminalisation also protects public 
health,  as sex between men is the main cause of  HIV. It further 
contended that the legislature alone could decriminalize sodomy.

THE DELHI H IGH COURT'S DECISION  

On 2 July 2009, a division bench 
of  Chief  Justice A.P. Shah and 
Justice S. Murlidhar declared, 
“Section 377 IPC, insofar it 
criminal i ses  consensual  
sexual acts of  adults in private 
violates  Articles 21, 14 and 15 
of     the    Constitution.”     The 

provision  still  forbids nonconsensual sex, including situations in 
which either person is below 18 years. The Court advised the 
government to amend  the law related  to sexual offences in line with 
the Indian Law Commission's recommendations, which advocated 
repealing Section 377 and making rape law gender-neutral. 

Anal, oral and other penile-non-vaginal sex were rendered unlawful.   
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IMPLICATIONS 
 

The decision protects sexuality and 
expression from state intrusion and 
state-endorsed discrimination. It 
removes a tool for police harassment 
and blackmail, empowering MSM to 
freely access health services such as 
condoms and lubricants. The 
decision marks the beginning of  the 
end of  the legal subordination of  
India’s sexual minorities.   

 

RECENT DEVELOPMEN TS 
 

Private parties have filed petitions against the decision. On 20 July 
2009, the Supreme Court declined to stay the order, finding no 
adverse consequences. The Government of  India has yet to take a 
position.  The appeals will be heard in due course. 

The Lawyers Collective HIV/AIDS Unit was established in 1998 in India to 
protect and promote the rights of people affected by HIV and those 
vulnerable to it, namely sex workers, LGBT persons and people who use 
drugs. The Unit uses litigation, research and advocacy to craft a just, 
rational and non-discriminatory response to HIV/ AIDS. 

www.lawyerscollective.org    

The court relied on Indian and foreign case law in the following conclusions:

· The fundamental right to privacy protects personal autonomy and space.

· Protecting the rights of  vulnerable populations is vital to HIV prevention.

· Sex   discrimination  includes  discrimination  on  the  basis   of   sexuality
and sexual orientation.

· Public disapproval does not justify the curtailment of  rights. 

· Constitutional   morality   (inclusion,   plurality    and    equality),    not 
public morality, determines whether the state can justifiably limit 
individual rights.

H IGHLIGHTS

“In our view, Indian Constitutional law does not 
permit the statutory criminal law to be held 

captive by the popular misconceptions of who
 the LGBTs are. It cannot be forgotten that 

discrimination is the antithesis of equality and
 that it is the recognition of  equality which will 

foster the dignity of every individual.”

– Chief  Justice Ajit Prakash Shah in 
Naz Foundation (India) Trust v. 

Government of  NCT, Delhi and Others
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